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De ¢ /'5/.0/1
T He agpellant, /1. chael fauf Haxton, petition
the fgfweme Conrt of the State o(\Waskgjfo,\ to

review the om/ﬁu(/-'.féed opinion fled on Julyl
2009 /n the Frtst O.r'sisn of the Court of ﬁla,oea/,s
wh'ch shated Hoxton pas rot presented anymy re
ev.'denze ﬂlar( a gd /e a {/630.1[!’0/\\ ‘H’Ia?[ ée lob M-
informed, wh'th /s not sullclent fo ca ry h's butden
anden GRYXD. . .  Becanse Huxton was ret able
to Shol/ ﬁm{‘ a w»%;{raa/a/ 0/‘ /7"5 5«1“)1 ,O/sz was
ﬂecesan)/ fo (df‘(‘e(!L a Manl-pes'{‘ "'H'M'Hce, -//;e 7‘/‘.'01/
cwourt 4 not err ia deny:'rlcj hs mplion®
Tssues Pesented for Reyiow

A 77)€ (ob(f“)L 0‘(/4 a[,S (Onh‘ac(t'ﬁ(ed Sfale VAM
168 Wn.d2A4( by 2:lng fo a wihdrawal of plea when
my un contfraverfed esl/mon/ was that counse 1ol A
me Hot I coould face A0 -9 yeals in pn-‘_so/\ A
convided of all chacyes X RPY7 (Whereas The conrect
range 's 10-13% years)and a (am/ae'/anf)/ assessment

- Lled before en-Ay of $he ﬁ/& states He [Hax'lanj
bel-eved Hat should he be found 3(,«.'/1)/ of-all (Aageé
the possfé/e ,oerm#/v could be atvund )0 year:s\“ |

((OM/é‘{‘an ¢y assessment £ifed b, a4, 2017 £9 é, Inl 3~/‘0

4.



X The Court of /4,?) eals contrad ded State v Gucllman

40un2d 5] by fa:ling fo find that my plea was

.‘m/alun&.r/ when my un confraverted 7’9.Svl-'mon/ was
erl'_?: was am {‘mg-/.'yeb/ m»’sz'npa/\meo( 5)/ (oa/)se/
ol o A rect (onsequence of Hhe p/ea and a <om/ae4an 4
ossessment Lled pr'sr fo en#/a(’ the plea conk.rms
the re_mllfﬁ m!sundersdand.ng,

3 The 5L§0ﬂ€m€ GQurt ShonldTeview #'s case as
%J%i%f Zﬁeéﬁ el et RIS
T Sqptember W0J6 T 1as charged wh L counts o
a#emp/ed m/ae of a dild inthe A mtalc:j/‘ee and 1 count
of atlempler rape of o child inthe second degree.

The Sem‘ancIIB fonge " conv'ded of allthree (/ulge,s
with ng eriminal Kstory s 12.5-163 months ts 146 (Ex))
or agoroxmately 10-13)4 years o [fe.

On Februa 9/ A‘#ﬁ M7 a com pefanz/v assesSment wes
filed wih Fhe cwourt in which Hhe ewluotor states He
[Haxton]. .., bel'eved that should he be Found qu'Hy

of all (/mges fhe ,aoss-'{/e pena/'é/ could, be around M
)’é’a"-f\ (Coﬁy’t""onc)/ assessmentfled ted M 017, ,Oa‘ 5,//1 /3-1‘0,
Pesp e h's lacye A-'5<Mpanc)/, onJune S M7 the
Couvlt accepled a p lea of 5“”5’ fo 1 courd of a#emf-lej
rap0¢ of a chld ‘nfhe second deqree wthout any
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clacd! ation on the matlen (PY§-5¢. The . other
Cllal‘ge.S were d'sm’ssed.

On July 172017, immediafely affer /‘ece"v.'rtj cormect
vnformatlon about m/,alea and prlar fo sentan ena, L
ﬁ/eA a pro se moblon fo wihdpay, my plea,
On October 17 2017 my new counse| £fed a motion 4o
wihdmu my 3«-"&',0/@\ ane{er CCRYLE, His motion
cla‘med 't was not k’now-'nJ, Y volunia l‘-'({v and /flf(’/fo\'tf:pry
emleﬂeA and ‘//\mLI ﬂe(&:de& l'negrec*:ve ass.stance
counsel (P43-5€. This motion cFed the coutt Lo which
(an'lm‘ned ﬂe Coﬂyae';an(/ QSSeSSMGn'A
In a hean'ng on the met'on on Decemier 18,3017,
T festFled gwl my Lirst a#afm’/ Me@ullian A4
no Meann',sﬁcl [avest! 80\1‘:’0/1 ARP S, THestfied,
f/lfe 'HMe-rMMe he [0, Gulll an] fold me ttas J6-))
years" i convided of all cl\arje.s & RPY7. that he
$elA me my offenderscre wounld be 26" [nderd of 2 6"
D\RPM")S'/ and he rever Jold me a#@m/;‘" ct.mes
were 75% of the standord range ) RP 2%, T afl,med
Hot :['1‘/wu(7h‘ L was fn c"':j marte than )0 years in [orison
and, hated Hhat tas a 6la fadsr in m \y dec/sian [fo
plead 34«5”)’3 “)JQP 30. -/65'/1"(/"60{ ‘/hoﬂtf A-'& r)m‘
Jearnthe correct sendan <"r:j informodion wnd!l afder
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T enfered my plea & RP 3G and thot + A/4 not
SQ("Hie plem 6\3 re?Men‘Jt Fﬁ:ol‘fo ')L}IP /aea(‘n'nj on Deceméef‘

1 017, No 7l€S-rl-'ma/l y or ev-dence was rdroduceds fo
show M Oullian &4 no‘f.fa/‘//mSe ‘/A-'njg. Me@ullian
himself doe 33 mﬁl Jeyf 6‘, Ne '/?S'/":mvy orev.dense was
Sndrgduced 45 show $hat £ as “nformed of the co meaL
sentanc-ay range For oll cAé:ﬁes pror o the endry of fhe
faleas, I;j was notm the plea Stotement or the plea
co“occyé There /s not evidence 1 understosd the wmect
ranae. .
The 5u/aer:'6r~ Gutt enfered £ nd:/\js of fact and conclus ons
o low ndudirg fhe Q/&)W;r& "The Je-&’r\den‘f-all'_glgéd :
Jhot M1 Gu fﬁan May have pro\/.'deo( him wh an Inconect
pass e Sen-['a»‘l(-"g range CP100 (conclus ons offaw (6) and
gave e éllowfﬁ m/"nj “even tudhput Ma\k"nj a [n’nd":\j
s o whether 1r, Qullian 44 50 A4 ot malce thot re-
-pr‘e.Sen{a-F.'d/\, fhe wurt conclades flotdhere hag Leenan
insedliclent show'n 'ﬂla'ﬁ/ﬁn Haxton crould not have p/ead\
3@(;/-5/ /£ he had foents Hold (3 tnstead of 0" ARP 7774
Tn my groef s€ c;a/ae//an‘/’m/ coungel aljuedlfo.'ﬂl Hhe ol
coutt e in Qndfv-\ﬂ a/o/az/lamts mdlionto wihdpay his
3u-'/1l/ plea cras bsed only on o claswg of ‘neflective
ass savce of couvl.«”, (hen cﬁoe”aml alse .foujlrf' fo
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wAdrow h'S plea fecause A was not a Know'a voluntay
and ‘nfell. em//:/ entered pleaas a resu W of misiadommad.on

abaut poteatlal sentancin 1g consequences of atral?,.,.
where aﬁoé/ laots uncontraverfed test.m ony wos that
aﬁoe//a nt was a@/ﬁm#ﬁ/e}’ m gindo tmed 5)/ counsel Hhat
he 1[4(64 2d+ years o /fﬁm}\ ptison £ conviced 4'{ #.a]
and never /eam eJ\ om[ -Hze efponr 6e€me éccepﬁn the plec\
Aer?.... 04 Yhe ftlal courtertin L'Adt@oﬁoe//an‘f
merely ,;Vlmy“ have been mislaformed 5)/ cwunsel ?,. ..
D. A the -/N"ql caul‘} efrin concludin a Seven yeal
d«'ger‘ence fr) Sewbanc/n conseguences 1's not m.s.'ﬂn"ﬁ'cq&\l
enoujl\ 1o :’m,oad( a Jegendenls decision whethero aca;a'/
a plea ofter 4o ane charge o rtake alf charges fo $ral T
(6rfe(o{:c790e/‘anl;/l/or.'l M, )mg,laj )) It alss arjuec{ Hhat
fhe 11 al couel emed. /s a'en/w':Lj my motionto o lhdtow
Py Sui/év pPlea
The '495’5“ s (ounL Cled an anpu(/r'.fhea( op-nion J‘l'ml':ﬁ
”r’-la)mLM /10,5 nml pﬂ?SeVn[eJ\ any mare ey.'éence #\an & ‘bole
allej(,rﬁ.‘on‘ thot he was misinfsrmed, which is not
sellle'ent 4o catry h's burden ender (rR Y. l(f)\,‘ ﬁe_f/o .i/e
+he faf{' ‘ﬂwﬂtf af“f}ued n my moton for recons. deration
Had my -leg#m,Z/ ‘s Suppor-/eé. by the <omﬂe7lanc/qs.(e.£wm‘f
and that the bare c.//ejaa’-.'o/\ standord sel fordh 'n State v,
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Osbotne 103 Wn. ) 717 684 PAA 683 UG 4) applies
only fo claims of ‘avelurdariness, nol meffect.ve ass-shance

of counsel, The Ap/oeafs Coutt denied my 2hA pgkion
forRecons. derat'sn an AM3u51L))/ M019, The Supreme
Court extended Yhe deadling fora Rebid on farRev.ew
45 Ocfober 25 011, T -/f/he// Lled Gee enclosed
declaredion),

A r“gu Me n‘IL
f o\j ree U'/A -{Le case law 3"V?’\ on ,oaJe 7an&\
[ines 1-4 OIF“ﬂe & of the an/aéﬁ:{/’ed o/o.'m'o/;
fled on 5wy 11,2019, T arque Hhat Hhe courfs
later €a a(fngs contradicted State v ANT 16% un)A
GI-IND and State v Guckman 190 n.0A SG and Stete

v Barton 43 Wn.3e 301,305, Mi‘SaF/alv.(a‘l-'or\ of Stde V.
Osbatme 10MWn QX §797 paay have, ‘npart, led fo
these contrndictions. 1 also arque the Supreme court
Should accep{— rev'ew of Th!s case as an issue of sugshancal

public inferest RAP 13.4c8)TV.
Osbsme

Osbotne seeks fo willdtay fer plea based on an
a“fgadlfon estall shed saleﬁf by her own q#f&avf}'
Th response Hhe coutt culed Someﬂu'dj mote Than a

%are allejo#,'mn 'S I‘eza.'r‘ed fo overcome Hhe 4.'31“/
6



) . ' oA
/OQP,SUC\SI'Ve gu.l(ence 01C VO(un,’al“ﬂejj. 901//\?/111’.&495
low Ot'c#onaf‘)r dellnes bare as mere, unaccompan n'ed,

no'ﬂn.'nj meare. In my case I test Ced “Hhe tineftome
he [MeQuillian | fsld me 103 20-32 years" if cony ded
onall charges, ARPLT Th's °s suppacted by the com-
petan ¢y agsessment which states He CHoston]. ., , bel eved
Hhat should be be found gu ."“), of all charges +he poss-ble
pen ahL/ could 56’ zr‘aw\d R0 years.\“w/h/e 7%6 <omlpe1‘an9/
assessment does nat prove e Gull'an mis nformed me,
H does establch an erconeous bel ot fhat s wofh y
ﬁsﬁhaay Th's prov. des context that sufstancially in-
¢reases the ¢red 6.1 ,%, of ny fe_g—/.}ug,y, me/‘e{ore my
a//ega‘!-‘oa Hhat T tsas pisinformed rs nml' bare o uAaLcomp”
aved. T alsg alleéje T 4.4 not undecstand fhe poss.ble
Senfan cfn\c} consepuences, When asked “the fact that you
'/Aomdh‘f you were ‘Qw;:j more Than 10 years i POSOA, d.d
dhot ollect your declsion fo enler your,o/eq..,,,?“ T re-
Sfanéed 6}’35/ Hhat was a ‘i‘j factsrin my decslon. ARP30
By aflim .'43 Hhat the fact aflected y declsion, T also
ccgﬁﬁw\ed 'ﬂm‘l ﬁa fact was -fme, MQ ((Jm/aefaﬂ G asS essment
helps prove fh's divectly, Theretare the allegat’on that £
d!4 pet ynJerK#ono'\‘K;

'S evea myre alcom/aan.’QA and legs bare, P::ﬁ[l;elmore 7‘6@
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/\eﬁai rement in Osborne 15 ,;oec.‘(:'m”/ fo overcome
ev.dence of yolunfa r'ness. TF cannet be a,a/ol.'ed fo & claim

0( 'be'(»[ectl-'ve asf:'ﬂtance JF (Ounje/, 17)?[‘8‘9/"6’ -/lre (OUNL
(armm(' %o‘)/ 05660’19 éere +0 J.l—ls-l.:lj/ = -ﬁ’ndlh\lj o“ f/lfug.‘(:cn‘ll‘

ev-dence, e.;oeco'qlﬁ/ not & “all clalms ander CeR 4. 30€)
Budiman /Barton

| wa.f/’;/\\von has adoﬁl‘ed fle federal stondard foryel-
untar ness. Tn ocder for ap/eo\ fo be Jnow.a and Vol -
éln')l'af\y a J&[erdcu\‘f must be indsrmed of all Aitect
Conseguences State v. Garton 43 Wn 24 301,305 and must
m\der&/an& the Airect onseguences, é’ud@mn pmalces
Jliis clear. The unpubl.shed opalon £led Augus'F))/lolq
references Buckman stoding 4 p/ea g /f"lolv":\j and z/aluu«hzy
only when fhe defendentunderstand s the ConSeguences
incla anj pos&l/e .(enl’anc.'nj conseguences ,‘\(tmlguél.’sﬁec{

gpnton August) 109, oo & In §-16), Therefare fHhe defendant
m:sunderstands Jhe fo.«ft{k JenJancn'nj consequences, fhe

/a/ea /3 nofkngw-h:) and Vo (un{'ay. When Hhe court frds

budiman was micinfsrmed i s as a means of estallshin
he m Sundenstosds. The appeals court found thatT have
presented insuflicient evidence fhat 1 s misiaformed,
T A".Sag ree, The ¢red.( n[/fll)/ of my /e,s-l-'Mon)/ 'S 1Acleosed
é/v the fact Hhat € meved o wihdraw my plea belore

g



56»\40\0\0'»\3 and ‘mme J.’o\l—el/ afier learn.ng the correct
informodion, The (omloe#aac/ assessment provides context

4o my clasm that Gepther rncreases the cred {/5’4 Whe n
(,w'ejlaed asqn'l\s"' the ComPletle lack of evldence T tas not
mis afarmed, 1 F 75 clea My p roven FHhatt was, However
Such a f-hd:’ng 'S not Cequ red fora p/eq fo te ,)\volunfqr”'
all #hed is {‘ezu"red /s for me fo plove T woasn't fmco/weA
of Hve correct postle sen4qn<.',\3 range of T d°4 not
understand ., L% <Iear9/ proven that 1d74 not
[lMJEPS‘!'aAAk Hie cotrect 055 Ale .few;anc-’utj la nge, T o~
Lirmecn T 'H‘”“j bt T pwas Luc'ng more than 10 years m
prison 2RP30 and fhe Cdﬂ)aeinc/ assessment fa’df
bel'eved The £ could be sentanced to around 30 years.,
This 7¢ nm‘ o (‘l‘e(f‘. The cour‘/' I‘dull'ne/y ©wses a con}pe{ancy
assessment alofj wihthe defeadant's guun statements
fo establish 71[16)/ underyfond the conseguences of Hhe Inplea,
@ would be contrad’ ' do ty i the same s insullciend 4o
estadl3h mSunde Ps'fandf/) . /71)/ fes-/-'mo.«/ and fhe ﬂ;ﬂoﬂ"
of o /okf):(Ao(oﬂ eal e);oeg t/ear’)/ plove L mSunderstosd
the posc.fle sentan e'ng fange fortrial, Budkman's plea
Was uled /'/Wo/unfary becanse he 44 not understaad the
Foss/(/e s‘en#a«/nj range Lot al. /W/v /y/m plea was
nat ruled, /'AVo/u,\Far}/, Thel‘e-{;)re fhe ,%oeals Court

q



Cordradicled State v Guckman,

ANS .

The (au!‘Jr 'ﬁun& ANJ,\.S,O/G’A tas nob /A{e/l-:jer\-“)/ and
uo/uAam’/)/ enfered and should net have been accepw‘ed
CR YD /oro/\.'l.;/edﬁe wutt from acceplfn a plea wdh-
out frlxl a.f.ml"'r\j the Jefendan{ andelb’for;é( e Zala/t’ 61(
dhe chargen and the Consequences oA #e p/eo«“‘ﬁa#e v.ANJ
164 Win )4 119120 L ke 4NJ, m)//o/eo\ shanld not have

66’6/\ a:ce,mlvi. m;“ (anlae'fanC)/ assess$m en'f c/ea r/)/
S/towed T o‘,& nowL uHJePJ-/an& fhe posszﬁe Jen-fan( .‘,5 /‘ayge

&rital. The JMje etbher krew or /‘easvo.él)/ could be
expected 1o have known because . 1yas onthe court

¥ fe le. No‘ﬂt-'/B ynThe p/eo\ stabemento r\/a/ea col laia)/ show
T understoodthe cormect (w:je. /M/v ,o/ea\ was nof /(nou.’/j
and Volurv4417 and. should nof have Geen acce/o/e4 AN,
s gllowed 1o wilbdrays bs p/ecx Lonts reason. Tiss nd-.
Th's condondichs Hatev, ANI.

/77)/ @ase ¢ somlar 45 ANT. 1n many ofhe/\u/ays, Goth
cla‘m rhe#ec-l-'ye asslstance of coursel. Gsth clovmed counsel
farled o /"nvesl.”jale, Bt clam coungel misinfanmed fhem

of nsequences of Hhel P/o/ea. ‘%-/k msunderstsod consepuentes
hthe's plea. The court firds ANITs claim more cred e
because it ons made ,ormp%}/, “a claim by a defendant

{0



that he J-’A nof cmdemland #ve Consejaen ces of
ks plea may $mply be maore credible H made belore

Semtan("'\\fj 'ﬂtaq :‘1[ tjod /d e ~‘\0‘/})€ Jé‘aQ’nJan?L f‘o/fs /Ae
é?ce an o ‘FO\Va mé/? SemLance ddd s Jx'{.(af/ao-’mled-\‘“&
Wn.ad /(?5{ L-Ke AN, Ip/bw\/d#/// moved fo wAhdmy my
plea before sen '/anc-':nj and fmmec{-'a‘ft’/// afler /‘ecefv-'/tj
the cofrect informadion, My ‘/GS-A'MON)/ Shauld be considered,
more cred’ble,

Both y case ond ANS'S clatn o efledive ass/sane
0-[ coan.fe/ . /’E#ecl‘-'uc’ ass :Schmtf ap counsel| /'Ac/uées

ass sk the defendent in malng an nbarmed Jecls on
as 4o whether b ,o/ead su.'/j/o (‘lol‘aceea( fo drtal AT
(85620 <A 1) Afftomad-ve mis afotmation is not regs'red,
£ lure 4o rdo om would suftlce, Pecause ol 4h/'s fhe court
devotes an entire sechon f5 ANT S uqJer;/auAﬁﬁ, ?mpal'}ﬂh.;//’ .
the record cellects that AT and, by parents smply did it
ana/el‘.f?lawl\‘ﬂe J‘(fc’ft’nq’ 6641\/6’1’11 {‘eg ::{//ml-.om as 4 Sex
offender andthe record of o wonv'cbion® 14% tin. Mot 117
The wuttalso emphas.zes Andersong festmo ty Hat AN,
aﬁoeal’d tordused. ANJYS clarms are Sgpa ted by fhe
affaiaw-.‘)ls o'/%-'m/ his pa/w\-}.s, and his a'l%/he)/. Ge~
cause T am nof aminor, T (yas alone u.#: Mr@ull,an
durt ﬁ oul Mee'/-'nj.f , Pueto Ml Guillians A"Aav/ol’,

I



SOMQ o{l‘..j aCé:aAS are {'7f€2/ C:fme.fg M{j./ouo'//'::m Af;‘j*gﬂ‘
; n 1‘6’&/15/, f ::5 /'m/:g an -/'6

aMmendmexf P-'Skf's and, 4
note that hed 4 /Im[Je}v any a{m/va //fjm‘:'ms. However

my fn:lrmnderﬁand»'oa\ﬁ 's establshed from o S erend source,
fhe /P,oar[' of the strte's /osy(/fofaga’ca/ e)/raemt. 77;(’ co»fe'/én(y
assessment ' siwmilarfo an atto f‘ﬂey\S a%dau&‘ /n Mmany lays.
Goth come -fmm,oecplc whoare e)ioenlj inthert e/d GHihare
h. 51\9/ ctedlle and f“fﬂ”/ﬂ’ﬁ/ "A'porm the court, The state's ex-
,oeh‘ is [ess 6 ased fecavse an a‘/fame/ ﬁas an lzﬂcenJ"Vf’ fo
coverdp /aa.f;‘ misconduct, My cted:ble 14951[';‘40,9/ also est
ablishes my anderx-fanJ-'r:} of Hhe events that lead f ry/a/eq .
The Je\[ ‘c-'ewi ,oer\(} tMance of counsel in Stede v, /ML}’ and

;r\ my case 'are go‘ﬂ\ éé'{aﬂo:{éea( 5/ mu/t‘-;o/t’ CO&J-Z/? Sources,
1t an)/(ldpﬁ cousels assishance wjas maore deliclont in my case
bacovse atllimative misindotmof.on/Felure to infs oy —
wnderstand'ng involved o direct ansequence ot the plea not

a cllcteral gne, and resulted in fhe eroneous bef et of
3req-/'el‘/oass.'€/e ,o/‘-’sm -la'me LT an/v%.’nj f Was Mo ré
/greJ,'uJ,”zed than AN . because T msundetetoad a . rect
conseguente of % jgleq msteed of a collatemn| me and
because T hod 51‘ea-/e/\e/v~meaa5 bel.of of passble years

A /o(\'sm. The Fojftz.'ﬂ’ 6{5?!‘5’/"\3 71X extra yeals ”
Pna'son 75 moere pl‘efu&-'c'a/ ﬂnaq ﬂe‘ /aas.{.-(o'/é/d[a 640(36
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RfmaTm'A:) on yourrecord becaus e whelher e du;l?e oS
Hhere on pof you spend those 7-13. yearsfhee inthe rea)

world, The court found def ¢ ent peMomuance an Prgudice
in Stde v. ANT. The court 3d not £nd Hhem nm y @se,
Th's Car\-f/‘ao("({s /UVJ

Tssue of substanc’al Qullls tnderest

e @ullian peal /)/a‘d el me fho range if convcded ot all
4 44/385 tas J0-Adyears, ppean ly fw.ce e actual tange.
L do nof Leleve fhis was an acc-dent. lle Ael.'le(h-lef/ de-
pl\.ved me of due plocess, AS & resulf t Moy be held /a—
yo/m-!an-'ﬁv /n pﬂB’an for#e cestol my (e, What ﬁa/aa
pened fo rme culd hagpen fo anysre- Whesver pegple I.fe
PIr Gulllian <hoose to éargcrl. I+ probably won't /Ia//)e/z fo
you or youl husbands, ives and ch'lren , Gut ol /wf-
pen Fo somebodles' ylves and chldten, In my @se L cleatly
M.‘_suna?er.#ood the Liret consequences, The con)oefqm/
assesstent was onfile, so '/lredﬂdge knew, e abused
hr's dhscrefipn 4o ac&p‘!‘ -fhe plea anysay, He supre o
u,o/to/d the (ong‘.’lu-ﬁ s, A< /onj as Judges’ condnue fo
Brsake Fhelr paths nobody is sale. You may hink Hhat-fhe
d((AS"OI‘lq[ efhleal lvf.{ e rs necesaly fo /feep o'anje/‘ous
peaple /ike me locked «p, but Im pot even accused
m(/zul‘ftlr\lj any(oJ)/. ever 1¥ You cou I& choose ane cuse
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"o dothe tight thin 5lea$e [et it beth's ane, You coulds
look back and Sa2 "t protected the constHution, even

when 4 vias pat convenient’ wh e your at vt mayte
vou could heéo Stop #h.'s {from Ac}a/aen ’/lj T Forow T
,a/béaéyno{ Lundo read about astances ke 4's, T+s
probably nob fun £ rfhe pecple CDUeI‘»'/ﬁ 4 up @ dhef, Whalfd
vt be mico HHhis kiod of {h-)ﬂ Ao;a/ameo( fess ofdon [ Please
pratect defendents by makig sute they understond, #he
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

THE STATE OF WASHINGTON, No. 79708-5-|
Respondent, DIVISION ONE
V. ORDER DENYING MOTION

FOR RECONSIDERATION
MICHAEL PAUL HAXTON,

Appellant.

Nt N Nt et st g v i “aet® “e?®

The appellant, Michael P. Haxton, filed a motion for reconsideration on
July 25, 2019 of the opinion filed on July 1, 2019. A majority of the panel having
determined that the motion should be denied; now, therefore, it is hereby
ORDERED that the motion for reconsideration be, and the same s,

4

hereby denied.

FOR THE COURT:
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

THE STATE OF WASHINGTON, No. 79708-5-

Respondent, DIVISION ONE

ORDER DENYING MOTION
FOR RECONSIDERATION,
WITHDRAWING OPINION,
AND SUBSTITUTING
OPINION

V.
MICHAEL PAUL HAXTON,

Appellant.

e N e e N Nt e N S

The appellant Michael P. Haxton, filed a motion for reconsideration of the
opinion filed on April 15, 2019. The respondent, the State of Washington, has filed
a response. The court has determined that said motion should be denied and that
the opinion filed on April 15, 2019 shall be withdrawn and a substitute unpublished
opinion be filed. Now therefore, it is hereby

ORDERED that the motion for reconsideration is denied; it is further

. ORDERED that the opinion filed on April 15, 2019 is withdrawn and a

substitute unpublished opinion shall be filed.

D MM,(/. N A,
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THE STATE OF WASHINGTON, ) No. 79708-5-]
Respondent, ; DIVISION ONE
.o | 3 UNPUBLISHED OPINION
MICHAEL PAUL HAXTON, %
Appeliant, ;
) FILED: July 1, 2019

HAZELRIGG-HERNANDEZ, J. — Michael P. Haxton pled guilty to one count of
attempted rape of a child in the second degree. He seeks reversal, arguing that
he should have been allowed to withdraw his guilty plea under CrR ;1.2(f) because
he was affirmatively misinformed of the maximum sentence that he faced at trial
by his assigned counsel. In a statement of additional grounds for review, he argues
that counsel was ineffective at the hearing on the motion to withdraw because he
failed to introduce certain evidence. Because Haxton has not carried his burden
to sHow manifest injustice ljesulted from the plea and cannot show prejudice from
counsel's performance, we affim.

FACTS

On September 7, 2016, Michae! P. Haxton began communicating with a

‘woman who he believed was the mother of three young children ages 6, 11, and

12. - He indicated that he was interested in participating in sexual acts with the
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children and described specific acts that he planned to carry out. He said that he
wanted to meet the children and that he would bring gifts including candy, nail
polish, a stuffed animal, and a ball. Haxton came to the address that the woman
had told him was her residence and was placed under arrest. He had candy, nail
polish, a stuffed animal, and a ball in his car. Haxton was charged with two counts
of attempted rape of a child in the first degree and one count of attempted rape of
a child in the second degree.

At the change of plea hearing on June 5, 2017, the court asked Haxton if
he had gone over the statement of defendant on plea of guilty, prosecutor’s
statement of criminal history, and offender score sheet with his attorney, Robert
Quillian. * Haxton responded that he had. The court informed Haxton that the
standard sentencing rénge would be 58.5 months 'toi 76.5 months to life
imprisonment and he indicgted he understood. He also indicated the he
understood that the other two charges would be dismissed if the plea was
accepted. The court clarified that the State was recommending a sentence of 60
months to life imprisonment on the remaining count and Haxton indicated that he
understood.

Haxton then entered an Alford! plea of guilty to count 3, attempted rape of
a child in the second degree. The court asked if he was making the plea freely
and voluntarily and Haxton responded that he was. The court\.noted that he had
the assistance of counsel and had made a free and voluntary plea of guilty to count

3, then found Haxton guilty as charged. The State then moved to dismiss the other

1 North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162 (1970).

-2.
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two counts and the court granted the motion. The statement of defendant on plea
of guilty to sex offense, which included the standard sentence range of 58.5 to 76.5
months to life for count three and the prosecutor's sentence recommendation of
60 months to life, was signed by Haxton and ﬂléd the same day. The prosecutor’s
statement of criminal history and attached offender score sheet, also signed by
Haxton and filed the same day, showed an offender ;s,core of 0 and circled the
corresponding handwritten sentence range of “58.5-76.5."

On July 17, 2017, Haxton filed a pro se motion to withdraw his plea with no
attached briefing. Quillian Withdrew as Haxton's counsel on July 31, 2017. His
second attorney, A. Christian Cabrera, filed a motion to withdraw the guilty plea
and supporting memorandum on October 17, 2017. This motiop argued that
Haxton should be allowed to withdraw his plea of guilty because it was necessary
to correct a manifest injustice. Specifically, Haxton claimed that he had been
denied effective assistance of counsel because his first attorney, Quillian, failed to
give him adequate legal advice, failed to inform him of the sentence he faced at
trial, failed to properly investigate his case, and coerced him into pleading guilty.
THerefore, Haxton argued that he did not enter the guilty plea knowingly,
voluntarily, and intelligéntly and he should be permitted to Withdraw the plea.

Haxton filed another pro se motion to withdraw the plea on October 25,
2017, on the grounds that he had received ineffective assistance of counsel and
the plea was not'voluntary because Quillian had subjected him to extreme levels
of duress. In an attached handwritten affidavit, Haxton stated that Quillian had

miscalculated his offender score and told him that' he would be sentenced to 20 to



No. 79708-5-1/4

22 years in prison if he was convicted on all counts. Haxton also alleged that
Quillian refused to investigate the “mephanism that was created within the Net
Nanny operation that allows officers to systematically frame certain individuals.”
Haxton alleged that Quillian failed to inveétigate his reports of “tampering with
multiple pieces of evidence ih an obvious manner, obvious instances of pérjury,
and the introduction of fraudulent document [sic] in court.” Haxton claimed that
Quillian “constantly laughed at [him] for [his] fantasies in practically every meeting
[they] ever had,” subj’ected him to a competency evaluation “to intimidate [him] and
to damage [his] credibility,” and lied to him repeated’ly. In a subsequent letter to
the court, Haxton alleged that thé motion filed by Cabrera was insufficient and did
not accurately reflect his arguments as to why the court should permit the plea to
be withdrawn. Cabrera was permitted to withdraw as Haxton's counsel after
advising the court of a breakdown in communication.

On December 18, 2017, the court held a hearing on the motion at which
Haxton was represented by his third attorney, Kevin Griffin. Griffin asked the court
to find that a manifest injustice occurred or resulted when Haxton entered a plea
of guilty because he had not regeived effective assistance of counsel and the plea
was not made voluntarily. Haxton testified that the prospect of facing over 20 years
in prison if he was convicted of all three cour;ts at trial was "a big factor” in his
decision to plead guilty. He testified that he would have felt differently about the
plea offer if he had known he was actually facing 10 to 13.5 years if convicted of
all three counts at trial “because of the fact that it's an indeterminate sentence and

that if [he] did not pass the indeterminate sentencing review once with the State's
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deal, it would be ten years, whicﬁ is . . . in the range of the sentence if [he] had
gone to trial.” He also testified that he did not feel that his plea was voluntary
because he felt that he had no other option but to plead guilty. Haxton testified
that he had never seen the written plea offer before but he "knew what the plea
deal was.”

Haxton said that he asked Quillian to hire an investigator to examine a
discrepancy between the advertisement in the discovery packet and the one to
which he had responded. He felt that this was crucial to his defense strategy.
However, Haxton said that Quillian refused to hire an investigator, claiming that
there was not time to conduct the investigation before the deadline to accept the
plea. offer. He testified that Quillién told him that the State could withdraw the plea
offer if Haxton asked for substitute counsel.

The trial court denied Haxton's motion to withdraw his guilty plea. The court
noted that “[ijt would have been nice to have Mr. Quillian's testimony here today,
but the Court was left with only Mr. Haxton.” In its verbal ruling, the court noted:

The Court is skeptical that Mr. Quillian would have missed the range

having been provided with the plea offer by the State. | am not

prepared to make a finding that he did not. | am not prepared to make

a finding whether he did or he didn't make that representation. | think

there are reasons to question both the recollection and the

motivations of Mr. Haxton in his testimony today but not sufficient to

disregard everything Mr. Haxton said. Mr. Haxton has testified about

other aspects in a way that does not indicate this is a fabrication, but

even without making a finding as to whether Mr. Quillian did or didn't

make that representation, the Court concludes that there has been

an insufficient showing that Mr. Haxton would not have pled guilty if

he had been told 13 years instead of 20. Again, that is based both

on the Court's evaluation of Exhibit 2, the testimony from Mr. Haxton,

as well as the delta between 13 years and 60 months, all in the

context of course of whether or not the bar of manifest injustice has
been reached.



No. 79708-5-1/6

The court entered written findings of fact and conclusions of law, including

the following:

16. The defendant has alleged that Mr. Quillian may have provided

him with an incorrect possible sentence range if convicted as
originally charged. The court makes no finding that Mr. Quillian did,

or did not, provide incorrect information. The court is skeptical that

Mr. Quillian would have misrepresented the range given the plea o
offer documentation he possessed at the time.

17. Based on the court's observations of the content and demeanor

of the defendant while testifying, there are reasons to question his
recollection and motivations.

19 The gap between the sentence rénge that the defendant stated

Mr. Quillian provided him and the actual sentence range is not large

enough to demonstrate that the defendant would not have entered

the guilty plea.

20. There has been an insufficient showing that the defendant would

not have entered the guilty plea with the accurate information,

assuming, without deciding, that the information was incorrect.
Haﬂ(ton was sentenced to an indeterminate sentence of 60 months to life
imprisonment. He timely appealed.

DISCUSSION

Haxton contends that the court erred in denying his motion to withdraw his
guilty plea because he received ineffective assistance of counsel from Quillian and
his plea was not voluntary. In a statement of additional grounds for review, he also
contends that he was denied effective assistance of counsel when Griffin failed to
introduce certain evidence at the hearing on the motion. Because he cannot show

a manifest injustice resulted from his plea of guilty or prejudice from Griffin's

performance, we affirm.



No. 79708-5-1/7

I.  Motion to Withdraw Plea of Guilty
“Due process requires that a defendant’s guiity plea be knowing, voluntary,

and intelligent.” State v. Mendoza, 157 Wn.2d 582, 587, 141 P.3d 49 (2006). A

defendant who enters a guilty plea waives a number of important constitutional
rights in doing so, such as the right to a jury trial, the right to confront accusers,

and the privilege against self-incrimination. State v. Branch, 129 Wn.2d 635, 642,

919 P.2d 1228 (1996) (citing Boykin v. Alabama, 395 U.S. 238, 243, 89 S. Ct.

1709, 23 L. Ed. 2d 274 (1969)). A trial court shall not accept a plea of guilty that
is not made voluntarily, competently, and with an understanding of the nature of
the charge and the consequences of the plea. CrR 4.2(d).

Motions to withdraw a guilty plea are usually reviewed for abuse of

discretion. State v. A.N.J., 168 Wn.2d 91, 106, 225 P.3d 956 (2010). However,
when the motion is based on ineffective assistance of counsel stemming from
claimed constitutional error, we review the denial de novo. |d. at 109; State v.
Bgckman, 190 Wn.2d 51, 57, 409 P.3d 193 (2018).

Trial courts must allow a defendant to withdraw a guilty plea. "whenever it
appears that the withdrawal is necessary to correct a manifest injustice.” CrR
4.2(0. “A ‘manifest injustice’ is ‘an injustice that is obvious, directly observable,

overt, and not obscure.” State v. Saas, 118 Wn.2d 37, 42, 820 P.2d 505 (1991)

(quoting State v. Tavylor, 83 Wn.2d 594, 596, 521 P.2d 699 (1974)). The

- Washington Supreme Court has found that a manifest injustice results where a
defendant was denied effective counsel, the plea was not ratified by the defendant,

the plea was involuntary, or the plea agreement was not kept by the prosecution.
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State v. Wakefield, 130 Wn.2d 464, 472, 925 P.2d 183 (1996) (citing Saas, 118
Whn.2d at 42). A defendant who seeks to withdraw a plea of guilty plea bears the
buraen to meet the “demanding standard” imposed by CrR 4.2(f). Saas, 118
“Whn.2d at 42 (citing Taylor, 83 Wn.2d at 596).

A. Voluntariness

Haxton contends that his plea of guilty was invalid because it was based on
affirmative misinformation that he received from Quillian about the consequences
he faced at trial. A plea is knowing and voluntary only when the defendant
understands the consequences of pleading guilty, including possible sentencing
consequen'ces; Buckman, 190 Wn.2d at 59. A defendant's signature on a plea

statement is strong prima facie evidence of a plea’s voluntariness. Branch, 129

Whn.2d at 642, 642 n.2. “When [a] judge goes on to inquire orally of the defendant
and satisfies himself on the record of the existence of the various criteria of
voluntariness, the presumption of voluntariness is well nigh irréfutable." Id. at 642

n.2 (quoting State v. Perez, 33 Wn. App. 258, 262, 654 P.2d 708 (1982)).

Something more than a defendant's 'E)are allegation” is required to overcome this

highly persuasive evidence of voluntariness. State v. Osborne, 102 Wn.2d 87, 97,

684 P.2d 683 (1984).
A plea of guilty is involuntary when the defendant has received affirmative

misinformation about the sentencing consequences of the plea. See Buckman,

190 Wn.2d at §9. In State v. Buckman, the Supreme Court concluded that the

defendant’s guilty plea was involuntary because he was misinformed by defense

counsel, the prosecutor, and the judge that he was faciﬁg life imprisonment if he
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lost at trial when the actual maximum sentence he faced was 114 months
imprisqnment. Id. at 568. The State listed the erroneous maximum sentence on the
plea statement and the court informed the defendant of the incorrect maximum
during the plea colloquy. Id. at 57. The Supreme Court found that Buckman was
“plainly misinformed” about the maximum sentence he faced at trial. Id. at 59.
Here, Haxton has not proven that he was affirmatively misinformed about
the consequences of his guilty plea. He testified at the hearing on the motion that
Quillian told him he faced a maximum sentence of over 20 years if he went to trial
on all three counts. The record contained evidence that he had repeated this
erroneous maximum range to a competency evaluator four months prior to the
entry of the guilty plea. However, unlike Buckman, Haxton was not “plainly
misinformed” of the maximum sentence he faced at trial by the court or the State.
The. plea statement that he signed did not include the maximum sentence if
convicted on all three counts, but listed the correct sentencing range of 58.5 to
76.5 months under the amended information. Haxton specifically indicated to the
court during the plea colloquy that he understood the sentencing range to be 58.5
to 76.5 months for the proposed resolution. The trial court was not convinced that
Quillian had affirmatively misinformed Haxton of the sentencing consequences
and noted that it had reason to question the credibility ‘of Haxton's testimony.
Haxton has not presented any more evidence than a “bare allegation” that he was

misinformed, which is not sufficient to carry his burden under CrR 4.2(f).
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Ac.cordingly, he has not shown deficient performance by Quillian and his claim of
ineffective assistance of counsel fails. Because Haxton was not able to show that
withdrawal of his guilty plea was necessary to correct a manifest injustice, the trial
-court did not err in denying his motion.
1. Ineffective Assistance of Griffin

In a statement of additional grounds, Haxton contends that his third defense
attorney, Griffin, provided ineffective assistance by failing to introduce certain items
at the evidentiary hearing on the motion to withdraw the plea. Specifically, Haxton
contends that Griffin should have entered the report of his first competency
evaluation and the transcript of a jail call between Haxton and his mother as
exhibits ih support of his motioﬁ.

As notéd above, an appellant must show that counsel's performance was
deficient and that he was prejudiced by this deficient performance. Strickland, 466
U.S. at 687. Again, there is a strong presumption that counsel's performance was
not deficient. McFarland, 127 Wn.2d at 336. An appellant can rebut this

presumption if there was no conceivable trial tactic explaining counsel's

performance. State v. Reichenbach, 153 Wn.2d 126, 1.30. 101 P.3d 80 (2004).

A. Competency Evaluation |

Haxton first contends that Griffin should have introduced t'he report of his
first competency evaluation to support his motion to withdraw the plea. In this
repoﬁ, the evaluator states thét Haxton believed the possible penalty if he was
convicted at trial of all three charges could be around 20 years. The report was

created and filed with the court on February 15, 2017. Haxton entered the guilty

-11 -
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plea on June 5, 2017. The written motion to withdraw the plea submitted by
Cabrera stated the defendant relied on the court file in support of the motion.

Because the report was in the file and the motion stated that it relied on the
file for support, the court was free to consider the contents of the competency
evaluation. Griffin’s failure to spepiﬁcallly draw the court's attention to this
document does not appear to rise to the level of deficient performance.
Furthermore, Haxton cannot show that he was prejudiced by thi§ decision.” It
seems unlikely that the court would have been swayed by evidence that Hax{onl
had 'sta'}ed the erroneous sentencing range to the evaluator four months before he
entered the guilty plea. This evidence does not provide proof that he was
“affirmatively misinformed of the accurate sentencing range. Therefore, Haxton's
claim of ineffective assistance of counsel on this basis fails.

'B. Call Transcript

Haxton also contends that Griffin was ingﬁective in failing to introduce the
transcript of a recorded jail call between Haxton and his mother. The transcript of
this call is not part of the record on review. Haxton states in his statement of
additional grounds for review that he told his mother‘during this call that if he lost
at trial he would be sentenced to 20 to 22 years. He says this call occurred before
he entered the plea of guilty but does not give a specific date.

Similarly, Haxton cannot show that he was prejudiced by counsel's failure
to offer this evidence as an exhibit in support of the motion to withdraw the plea.
This transcript would not have proven that Quillian affirmatively misinformed

Haxton of the correct sentencing range. The court would still have been left with

-12-
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Haxton's bare allegations that he had been misinformed. Accordingly, Haxton's

second ineffective assistance claim also fails.

We affirm.
WE CONCUR; Y/
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